
IN THE CIRCUIT COURT OF THE
11TH JUDICIAL CIRCUIT IN AND
FOR MIAMI-DADE COUNTY, FLORIDA

GENERAL JURISDICTION DIVISION

CASE NO. 13-027964-CA 40

50 EGGS RESTAURANT COMPANY, LLC,

Plaintiff,

vs.

PIYARAT POTHA ARREERATN (CHEF BEE),
OISHI THAI, LLC, and JOHN DOE,

Defendants.

______________________________________/

MOTION TO DISMISS COMPLAINT FOR DAMAGES AND INJUNCTIVE RELIEF

Defendants Piyarat Potha Arreeratn (“Chef Bee”) and Oishi Thai, LLC (collectively,

“Defendants”), move to dismiss the Complaint for Damages and Injunctive Relief (“Complaint”)

filed by plaintiff 50 Eggs Restaurant Company, LLC (“50 Eggs”).

Preliminary Statement

A complaint that starts with an insulting reference to a defendant’s alleged failure to

follow Thai Buddhist culture should understand the concept of karma – 50 Eggs apparently does

not, at least not yet. One would think that an employer that failed to pay its employee, failed to

fulfill its promises, failed to ensure that its documentation was in order, and failed to understand

basic concepts of Florida law would be reluctant to file a lawsuit forcing these issues into this

Court. But, that one would not be 50 Eggs – which, more properly, should be known as “47.5

Eggs,” because the contract attached as Exhibit 1 to the Complaint entitles Chef Bee to

“Ownership: 5% Non-Voting” of 50 Eggs. See id. at 1. One would also think that an employer

whose principal – John Kunkel – sat at Oishi Thai, Chef Bee’s restaurant, and partook of tasting

menus created in Oishi Thai’s kitchen to select the foods to be put on Khong River House’s
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menu would know better than to assert that Chef Bee cannot cook. As Mr. Kunkel (center right

below) knows full well, that is exactly what he did at Oishi Thai in September 2012: picked out

menu items to be served at 50 Eggs’ yet-to-be-opened restaurant, items cooked by Chef Bee.

And, one would also think that someone who “fell in love with Thailand,” “stayed there

for three years,” “experienced the tastes and flavors of Thailand by sharing meals around tables

in rural homes,” and had a “life-altering” experience – as 50 Eggs claims Mr. Kunkel did

beginning when he was eighteen, see Complaint at ¶¶ 16-18 – would understand that just

because he ate food in Thailand some twenty or so years ago does not give him a quasi-

monopoly on the service of Thai food in Miami. One would also think that living in Thailand and

sharing food in family homes – much as he did in Chef Bee’s restaurant in the picture above –

would have taught him about karma. Again, apparently not.
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The truth is that Mr. Kunkel learned of Oishi Thai because his fast-food Mexican

restaurant was next door to Oishi Thai, he and Chef Bee became friends (apparently) after

Mr. Kunkel began coming to Oishi Thai and frequently enjoying the family meal style fare that

Oishi Thai cooked for its employees during the mid-afternoon period when the restaurant was

closed, Mr. Kunkel and Chef Bee decided to join forces with Chef Bee as the executive chef at

50 Eggs’ operation known as Khong River House, and then Chef Bee resigned because

Mr. Kunkel’s promises – including that Khong River + Chef Bee would be a platform to make

both it and Oishi Thai prosper – proved to be false. Instead, after Chef Bee began working at

Khong River upon its December 2012 opening, Mr. Kunkel prohibited Chef Bee from discussing

Oishi Thai with customers at Khong River and took all references off the Khong River website.

When it became clear that Mr. Kunkel was not going to fulfill his promises, Chef Bee

resigned – one might say that he has been “Kunkeled.”1 Then, apparently for having the temerity

to resume his focus on Oishi Thai – which had been in business for over seven years before

Khong River House opened and had received a Zagat rating of 29 (out of 30) in 2009 – Chef Bee

(and his restaurant) were sued by 50 Eggs through a pleading that reads more like a press release

than a proper pleading. And, it literally was a press release once filed, because it was sent to the

media immediately after filing and was not served on Chef Bee until two weeks later.

* * * * *

In any event, the truth is not the issue on a motion to dismiss; the question before the

Court is whether the four corners of the Complaint state a cause of action. The Complaint fails

1 “To Kunkel” is acquiring a hire - liar - fire cache in the Miami restaurant business, as
that appears to be 50 Eggs’ pattern with its executive chefs: to hire them, accuse them of lying,
and then fire them (or cause them to quit). See, e.g., Romero v. 50 Eggs, Inc., Case No. 13-20939
(11th Jud. Cir., Miami-Dade County, Fla.). None of the original chefs or original equity partners
in the 50 Eggs organization has survived; thus, if it is true that “[t]he executive chef is designated
as the ‘face’ of the restaurant,” Opposition at ¶ 12, 50 Eggs has de-faced all of its restaurants.
Now, Chef Bee too has been Kunkeled.
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on its face because Florida law bars 50 Eggs’ absurd contention that an employee can be bound

by a non-compete agreement he did not sign. The foundation of the Complaint is Count I, which

seeks “Reformation” to add Chef Bee’s signature to unsigned restricted covenants. However,

“[a] court shall not enforce a restrictive covenant unless it is set forth in a writing signed by the

person against whom enforcement is sought.” Fla.Stat. § 542.335(1)(a) (emphasis added). Thus,

as a matter of law, you cannot “reform” a restricted covenant to add the signature.

Aside from the foundational issue, the Complaint wholly ignores Florida’s pleading

standard, which requires “ultimate facts” to be pled and not vague generalizations regarding

alleged breaches which are impossible to defend against given the absence of any specifics in the

Complaint (aside from 50 Eggs’ adulatory statements regarding Mr. Kunkel’s asserted expertise

and ownership of all things Thai cooking). Much of the other laundry-list of counts is not even

actionable – and, frankly, is ridiculous – such as the assertion that it is actionable to “post brand

property on Chef Bee’s Twitter page and Oishi Thai’s Facebook page,” Complaint at ¶ 92, which

presumably means pictures of food (but one cannot tell from the pleading). Indeed, the

ridiculousness of the Complaint is epitomized by the assertion that Oishi Thai – which is Chef

Bee’s restaurant – could “tortiously interfere” with Chef Bee’s admittedly “at will” relationship

with 50 Eggs. See id. at Count IX. Such scrambled legal analysis has likely seldom been seen in

this Court, and it is pervasive throughout the Complaint.

In sum, what is before the Court is a spiteful, publicity-driven lawsuit with no legal merit.

Indeed, were the Court – and the public – to believe 50 Eggs’ contention that “Chef Bee can’t

cook,” it would make one wonder why 50 Eggs cares. Were that true, then 50 Eggs would have

no reason to sue – even if it had a valid legal theory. However, 50 Eggs knows full well that Chef

Bee can cook, just as 50 Eggs knows full well it could not compete with Chef Bee unless it is

allowed to misuse the court system to obtain legal remedies to which it has no right.
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I. INTRODUCTION AND BACKGROUND

50 Eggs’ twelve-count Complaint paints a story of an unsuccessful business arrangement

between 50 Eggs and Chef Bee. With a critical caveat, the allegations of a pleading are taken as

true at this stage of the proceedings, although it must be noted that litigation of this dispute

would show that much of 50 Eggs’ story is as apocryphal as the movie Cool Hand Luke, from

which the name “50 Eggs” derives. However, 50 Eggs’ allegations are not properly taken as true

when they are contradicted by the exhibits to the Complaint, because “[w]hen exhibits are

attached to a complaint, the contents of the exhibits control over the allegations of the

complaint.” BAC Funding Consortium Inc. v. Jean-Jacques, 28 So. 3d 936, 938 (Fla. 2d DCA

2010). That is exactly the case here, because the exhibits to the Complaint fatally undermine

50 Eggs’ allegations.

The exhibits to the Complaint show only one agreement signed by both sides: the June

20, 2012, one-page letter attached as Exhibit 1 to 50 Eggs’ pleading. Significantly, that

agreement provides, “Your employment contract with 50 Eggs, Inc. is at-will and either party

can terminate the relationship at any time with or without cause and with or without

notice.” Id. at 1 (all emphasis added). That agreement also states that “no verbal or written

agreements, promises or representations that are not specifically stated in this offer, are or

will be binding upon 50 Eggs, Inc.” Id. (all emphasis added).

But Exhibit 1 is not the agreement on which 50 Eggs’ twelve counts rest. The critical

agreement for 50 Eggs is Exhibit 2, which is seven pages of tiny type not even reflecting Chef

Bee’s name. Contrary to 50 Eggs’ allegation that Chef Bee “electronically signed” the “master

agreement,” see Complaint at ¶ 41, Exhibit 2 to the Complaint shows no such thing. The first

page of that composite exhibit states, “Please acknowledge receipt of new Nondisclosure and

Noninterference agreement.” Id. (emphasis added). “Receipt” is not “signing.” At most,
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Exhibit 2 shows that Chef Bee received that document electronically on December 19, 2012 –

i.e., some six months after he signed the June 20, 2012, one-page agreement. The document itself

is a form that does not have Chef Bee’s name printed anywhere in the text of the document. See

generally id.2 Only Mr. Kunkel is shown to have “signed electronically”; no “electronic

signature” by Chef Bee is reflected on the signature page of the document and the document is

not dated. See id. at 4 (italics in original). And, of course, 50 Eggs admits that none of the boxes

for “Rider A – Noncompete Covenant,” “Rider B – License and Promotion Rights,” or “Rider C

– Developments” is marked. See Complaint at ¶ 41. Therefore, those riders are inapplicable on

the face of the agreement, because the prefatory language above those boxes expressly states, “If

any of the boxes next to the riders below are [sic] checked or such riders are otherwise signed by

Disclosee, such riders shall be considered a part of this Agreement and shall be fully

incorporated herein[,]” see id, Ex. 1 at 4 (emphasis added). Consequently, because none “of the

boxes next to the riders [is] checked,” Chef Bee cannot be bound to them – and 50 Eggs’

agreement expressly so provides.3

It should also be noted that the document stamps on the tiny-type documents to which

50 Eggs seeks to bind Chef Bee that they were created on November 13, 2012. In other words,

50 Eggs wants the Court to accept the argument that Chef Bee signed a contract in June 2012

binding him to documents which were not only never signed by him, they were not even created

until five months later and were not provided him until a month after that.4 Florida law does not

2 The documents have what apparently is an internal document file-stamp referencing
“Chef Bee,” but the date stamp appears to be November 13, 2012 – i.e., over a month before
Chef Bee received – not signed (electronically or otherwise) – the documents.

3 50 Eggs does not claim that the “otherwise signed by Disclosee” language applies.
4 Also notable is the recognition by 50 Eggs that it never gave Chef Bee a paper copy of

the documents it claims bind him until long after the main agreement was electronically
received. In one of the more bizarre allegations of the Complaint, 50 Eggs lists as one of “Chef
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allow such tricks. See, e.g., BGT Group, Inc. v. Tradewinds Engine Servs., LLC, 62 So. 3d 1192,

1194-95 (Fla. 4th DCA 2011) (affirming denial of motion to compel arbitration because terms

and conditions were not provided or sufficiently described in agreement); Gen. Impact Glass &

Windows Corp. v. Rollac Shutter of Tx., Inc., 8 So. 3d 1165, 1167 (Fla. 3d DCA 2009) (same).

Review of the terms of Exhibit 2 show that they are such that no one in his right mind

would agree to them if he understood them, and several of the provisions violate Florida law. As

an initial matter, it must be noted that Exhibit 2 is expressly an “at will” agreement under which

“nothing in th[e] Agreement may be deemed or construed as a contractual right of employment

or compensation for any definite period of time” and “either Company (or its affiliates) or

Disclosee may, at any time, with or without cause and with or without notice, terminate such

engagement, including all compensation arising therefrom.” See id. at 2 (§ 7).5 The provisions

are barely comprehensible. It asserts that any individual breach of the nonsolicitation and

nondisparagement and brand protections obligates “Disclosee” to pay 50 Eggs $10,000, but if the

breach “could reasonable be considered a breach under Rider B, the sum shall be Twenty

Thousand Dollars.” Id. at § 5. It purportedly entitles 50 Eggs to seek injunctive relief “without

written notice and with no requirement to establish any actual or irreparable damage nor to post

any bond or other security (or, if bond is required, the amount of $1,000 shall be deemed

Bee’s Numerous Other Violations” that “a few weeks before his resignation, Chef Bee requested
a copy of his agreement with 50 Eggs.” Id. at ¶ 67. That nicely sums up 50 Eggs’ management
philosophy: An employee should not be allowed to have a copy of the contract 50 Eggs claims
binds the employee, and it is a “violation” for him to request one.

5 Given this language, there is a question of whether there is any consideration supporting
Exhibit 2 as an enforceable contract, even had it been signed and its provisions were valid.
50 Eggs abjures any commitment under Exhibit 2, and a contract lacking consideration is not
enforceable. See, e.g., Pick Kwik Food Stores, Inc. v. Tenser, 407 So. 2d 216, 218 (Fla. 2d DCA
1981) (“A binding contract requires consideration. In a bilateral contract, the promise of one
party constitutes the sole consideration for the promise of the other. If one party has the
unrestricted right to terminate the contract at any time, that party makes no promise at all and
there is not sufficient consideration for the promise of the other.”).
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reasonable.” Id. Not only is the claimed absolution from the fundamental legal requisite that

damage be proven to state a claim unenforceable, the bond provision violates Section

542.335(1)(j), which provides, “the court shall not enforce any contractual provision waiving the

requirement of an injunction bond or limiting the amount of such bond.” And, as if that were not

egregious enough, “Disclosee shall not challenge or question the enforceability of any provision

of this Section.” Id.6

Based on this faulty premise that Chef Bee can be bound by egregious documents he

never signed, 50 Eggs brings eleven counts against him and Oishi Thai, LLC, which is the

corporate entity for the restaurant. Count I, as noted above, seeks “Reformation of Contract

against Chef Bee,” and Count II (“Breach of Non-Solicitation Provision of Contract against Chef

Bee”), Count III (“Breach of Brand Protection Covenant of Contract against Chef Bee”),

Count IV (“Breach of Non-Disclosure Provision of Contract against Chef Bee”), Count V

(“Breach of Non-Compete Provision of Contract against Chef Bee”), and Count VI (“Breach of

License and Promotional Rights Provision of Contract against Chef Bee”) are all expressly based

on the proposition that Chef Bee is bound by the documents comprising Exhibit 2 to the

Complaint. See id. at ¶¶ 85, 90, 95, 100 & 105. Hence, they are referenced herein as the “Breach

of Contract Counts.” In addition to the fundamental reformation problem, the Breach of Contract

Counts are woefully short on any detail sufficient to allow a response and improperly parse

separate contract claims into multiple counts. If 50 Eggs were correct in its reformation theory –

and it is not – then Counts II through VI would only properly be pled in a single count for

“breach of contract,” since 50 Eggs’ theory underlying all of them is that Exhibit 2 is a contract

Chef Bee breached.

6 Given the management principles reflected in Exhibit 2, it appears that Mr. Kunkel may
have been mistaken about his travels in Southeast Asia, as it seems he was learning his
management techniques in North Korea, and not Thailand.
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Count VII asserts “Breach of Duty of Loyalty against Chef Bee,” essentially because

Oishi Thai stayed open. See Complaint at ¶¶ 109-117. However, notably absent from the

Complaint is any allegation that Chef Bee was going to stop running Oishi Thai. Only because

the case is at the motion to dismiss stage, the spurious claim that Chef Bee stated that “he and his

family were going to have to close down” Oishi Thai, id. at 1, must be taken as true. However,

50 Eggs does not – and even it will not try to stretch the truth to – assert that Chef Bee said he

was not going to continue to supervise its operation before it closed. Moreover, nothing in any of

pages of Exhibit 2 references Oishi Thai, including Rider A, which supposedly encompasses,

“any fast food, fast casual, or other restaurant business.” See id. at ¶ 1. This shows the absurdity

of 50 Eggs’ claims: If Chef Bee were to stop working at Oishi Thai, 50 Eggs would have put that

in a contract document. It did not.

Count VIII asserts “Tortious Interference with Business Relationship against Chef Bee

and Oishi Thai.” See Complaint at 27. Apparently, 50 Eggs believes that all consumers of Thai

food in South Florida are its property. The count lacks any specifics regarding specific customers

or specific employees. Count IX is an even more absurd tortious interference claim; it contends

that Oishi Thai – Chef Bee’s long-existing restaurant – “interfered with the business relationship

between 50 Eggs and Chef Bee.” See id. at ¶ 128.

Count X is entitled, “Injunction against Chef Bee.” See id. at 28. It seeks duplicative

injunctive relief for alleged breaches of Exhibit 2, see id. at ¶¶ 133-136, despite the fact that each

of the Breach of Contract Counts asserts entitlement to “temporary and permanent injunctive

relief,” see id. at 20, 22, 23, 24 & 25.

Again asserting a claim to all things Thai food in South Florida, Count XI asserts

“Violation of Florida’s Deceptive and Unfair Trade Practices Act against Chef Bee and Oishi

Thai.” See id. at 29. This count lacks any detail and, if had the required detail, 50 Eggs would be
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show the frivolous nature of its claim that somehow it has “proprietary” rights to Thai food –

apparently including the Thai food that Mr. Kunkel enjoyed at Oishi Thai as shown in the

photograph above. The count is nothing more than a duplicative claim reiterating the previous

unfounded counts.

The last count, Count XII, shows what this case is truly all about. It is a claim for

“tortious interference with business relationship against John Doe.” See Complaint at 30. Afraid

of Chef Bee – and knowing full well that he can cook and can run a professional restaurant –

50 Eggs is trying to scare off anyone who might do business with him. As noted above, this suit

is nothing more than an attempt by 50 Eggs to obtain through the courts a bar against

competition from Chef Bee – Count XII proves that, because it is a request that the Court stop

“John Doe” from interfering with Chef Bee’s expressly “at will” relationship with 50 Eggs.

Although not directed at either Chef Bee or Oishi Thai, LLC, they submit that this count should

be dismissed with the rest of the Complaint.

Accordingly, for the reasons set forth more fully below, the Complaint should be

dismissed in its entirety.

II. STANDARD OF REVIEW – ULTIMATE FACTS MUST BE PLED

Although the allegations of a complaint must be taken as true on a motion to dismiss,

critical to the evaluation of the Complaint is the principle that Florida’s pleading rules require

pleading of “ultimate facts,” and not simply legal conclusions. “While the Rules of Civil

Procedure provide that the complaint shall be sufficient if it informs the defendant of the nature

of the cause against him, the complaint must sufficiently allege the ultimate facts which, if

established by competent evidence, would support a decree granting the relief sought under law.”

Kislak v. Kreedian, 95 So. 2d 510, 514 (Fla. 1957). See also K.R. Exchange Servs., Inc. v. Fuerst,

Humphrey, Ittleman, PL, 48 So. 3d 889, 893 (Fla. 3d DCA 2010) (“Florida Rule of Civil
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Procedure 1.110(b)(2) . . . requires that the complaint contain ‘a short and plain statement of the

ultimate facts showing that the pleader is entitled to relief.’”). 50 Eggs’ failure to plead the

requisite ultimate facts warrants dismissal, because “legal conclusions without more are

insufficient to insufficient to state a claim[.]” K.R. Exchange Servs., 48 So. 3d at 895 (affirming

dismissal of legal malpractice claim).

Here, as discussed in below with respect to the individual counts, 50 Eggs’ laundry list of

claims is long on legal conclusions and short on any actual facts. Therefore, the Complaint

should be dismissed even if the Court were to find that 50 Eggs might have some cause of action

– although no such finding is warranted.

III. COUNT I FAILS BECAUSE FLORIDA’S RESTRICTIVE COVENANT STATUTE LAW BARS

“REFORMATION” TO ADD SIGNATURES TO UNSIGNED RESTRICTIVE COVENANTS

50 Eggs cannot avoid Florida’s statute governing restrictive covenants by the artifice of

not referencing the statute in the Complaint – and the fact that the statute is not mentioned shows

that 50 Eggs knows full well that the statute bars 50 Eggs’ claims. Section 542.335(1) states, in

relevant part, “In any action concerning enforcement of a restrictive covenant: (a) A court shall

not enforce a restrictive covenant unless it is set forth in a writing signed by the person against

whom enforcement is sought.” (emphasis added). That language is clear, unequivocal, and

dispositive. Reformation to add signatures to restrictive covenants in the face of that language is

not permissible.

Furthermore, even were reformation permitted, “[t]he party seeking reformation must

present clear and convincing evidence of mutual mistake.” Calypso Devs. I, LLC v. Pelican

Props. of South Walton, LLC, 109 So. 3d 1214, 1217 (Fla. 1st DCA 2013) (emphasis added).

Here, the there is no colorable allegation that Chef Bee made a mistake; instead, the pleading and

its exhibits establish that 50 Eggs alone made the mistake of failing to obtain the requisite
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signatures necessary to begin to support its claims. And, there can be no “clear and convincing

evidence,” because the evidence (taking the Complaint as true) shows that Chef Bee and 50 Eggs

signed an agreement and operated under that agreement for six months before the never-signed

agreements were even presented to Chef Bee. Therefore, the reformation claim must fail.

The language of Section 542.335(1)(a) parallels Florida’s Statute of Frauds. Compare id.

with Fla.Stat. § 725.01(“No action shall be brought . . . upon any agreement that is not to be

performed within the space of 1 year from the making thereof . . . unless the agreement or

promise upon which such action shall be brought, or some note or memorandum thereof shall be

in writing and signed by the party to be charged[.]”). Accordingly, the Florida Supreme Court’s

March 2013 decision interpreting the Statute of Frauds is instructive – and militates against any

attempt by 50 Eggs to argue promissory estoppel or similar theories as a basis to convince the

Court to disregard the clear language of Section 542.335(1)(a). “[P]ursuant to the rule stated in

Tanenbaum [v. Biscayne Osteopathic Hospital, Inc., 190 So. 2d 777 (Fla. 1966)] a written

contract falling within the Statute of Frauds cannot be orally modified through the operation of

promissory estoppel.” DK Arena, Inc. v. EB Acquisitions I, LLC, 112 So. 3d 85, 96 (Fla. 2013).

Similarly, a statute requiring a signature of a party before a restrictive covenant may be enforced

may not be avoided through a claimed right to “reform” the covenant to add the signature.

The Court need go no further than read the applicable statute governing all restrictive

covenants in Florida; therefore, Count I should be dismissed with prejudice.

IV. THE BREACH OF CONTRACT COUNTS MUST BE DISMISSED

All of the Breach of Contract Counts are based on Exhibit 2 and all require the

impermissible “reformation” requested in Count I to add Chef Bee’s signature to “master

agreement” and to the three “Riders” making up Exhibit 2. To breach a contract, you have to be

party to the contract. CH2M Hill Southeast, Inc. v. Pinellas County, 598 So.2d 85, 89 (Fla. 2d
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DCA 1992). Here, no contract is before the court to support any of Counts II, III, IV, V, or VI,

which requires dismissal of these counts with prejudice. Moreover, the wholesale absence of

facts in the Complaint make it impossible for Chef Bee to ascertain how 50 Eggs believes Chef

Bee breached the contract he never signed, which means that even if the Court does not dismiss

the Breach of Contract Counts with prejudice, these counts must be dismissed with direction to

plead with the required “ultimate facts” necessary for a defense to be framed.

Furthermore, it cannot be missed that various “protections” of 50 Eggs’ claimed

“business interests” reflected in Exhibit 2 contravene Florida law. Florida law only allows a

restrictive covenant to protect “[s]ubstantial relationships with specific prospective or existing

customers, patients, or clients,” Section 542,335(1)(b)(3) (emphasis added); however, 50 Eggs

identifies no one in the complaint other than Chef Bee and Mr. Kunkel. Similarly, 50 Eggs’

apparent claim to control the internet through prohibiting Chef Bee or Oishi Thai from using

Twitter or Facebook must fail. It is impossible to ascertain from the Complaint what specific

postings 50 Eggs challenges – again, “ultimate facts” and not just “legal conclusions” must be

pled – but if 50 Eggs thinks that it can prohibit the posting by Chef Bee of pictures of food

prepared by Chef Bee or pictures of Chef Bee while he was at Khong River House, it must

provide some legal authority for that concept.

V. COUNT VII FAILS BECAUSE NO DUTY OF LOYALTY EXISTS ON THE ALLEGED FACTS

The wholesale lack of specifics in Count VII, see Complaint at ¶¶ 109-117, makes it

difficult to address and impossible to defend against, which requires its dismissal for violating

the basic rule that “ultimate facts” must be pled. However, to the extent that the claim is based on

50 Eggs’ belief that it has a legal right to stop Chef Bee from pursuing business opportunities

after termination of his “at will” relationship with 50 Eggs, it fails as a matter of law.
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The Court “cannot uphold an agreement whose sole purpose is to prevent competition per

se; such agreements are void as a matter of public policy.” Colucci v. Kar Kare Auto. Grp., Inc.,

918 So. 2d 431, 438 (Fla. 4th DCA 2006). That, however, is exactly what Exhibit 2 purports to

do. Moreover, “mere preparation to open a competing business does not violate the employee’s

duty of loyalty and does not constitute tortious interference.” Harllee v. Professional Serv.

Indus., Inc., 619 So. 2d 298 (Fla. 3d DCA 1992). “[T]he planning of a competing business is not

ipso facto a breach of an employee’s duty of loyalty. Nor is notification to customers through

advertisement.” Fish v. Adams, 401 So. 2d 843, 845 (Fla. 5th DCA 1981).7 These principles are

violated by 50 Eggs’ allegations to the extent that they can be gleaned from the Complaint;

therefore, Count VII must be dismissed.

VI. COUNT VIII AND COUNT IX – THE TORTIOUS INTERFERENCE COUNTS – FAIL

Neither Count VIII nor Count IX states a claim for tortious interference. The elements of

a tortious interference claim are well established: “(1) the existence of a business relationship[,]

(2) knowledge of the relationship on the part of the defendant; (3) an intentional and unjustified

interference with the relationship by the defendant; and (4) damage to the plaintiff as a result of

the breach of the relationship. A protected business relationship need not be evidenced by an

enforceable contract. However, the alleged business relationship must afford the plaintiff

existing or prospective legal or contractual rights.” Ethan Allen, Inc. v. Georgetown Manor, Inc.,

647 So. 2d 812, 814 (Fla. 1994) (internal citations, quotations, and alterations omitted).

Critically, “no cause of action exists for tortious interference with a business’s relationship to the

community at large.” Id. at 815 (emphasis added).

7 These principles also go to show that Count XII, the “John Doe” tortious interference
count, must be dismissed.
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Here, “[t]he . . . complaint does not identify the customers who were the subject of the

alleged interference [and] [b]ecause the interference alleged here is not specific, this claim must

fail.” Sarkis v. Pafford Oil Co., Inc., 697 So. 2d 524, 526-27 (Fla. 1st DCA 1997). See also

Castelli v. Select Auto Mgmt., Inc., 63 So. 3d 52, 55 (Fla. 2d DCA 2011) (failure to prove which

specific customer relationships were interfered with required reversal for entry of judgment for

defendant). No customer of Oishi Thai but Mr. Kunkel is identified anywhere in the Complaint

nor, to the extent that the claim is that Chef Bee interfered with 50 Eggs’ no-doubt-“at will”

relationships with other 50 Eggs employees, is any such employee identified. Of course, Oishi

Thai will freely agree to a prohibition against serving Mr. Kunkel any more Thai food – he has

gorged himself quite enough at its tables (see picture above). But the failure to identify any other

individual(s) means that all of 50 Eggs’ tortious interference claims fail and must be dismissed.

Furthermore, “[t]he general rule is that an action for tortious interference will not lie

where a party interferes with an at will contract such as the one involved here. It is only where

interference with an at will relationship is direct and unjustified that such interference is

actionable.” Ferris v. S. Fla. Stadium Corp., 926 So. 2d 399, 402 (Fla. 3d DCA 2006). There is

no dispute that the contract between Chef Bee and 50 Eggs was at will; the June 20, 2012,

contract – which Chef Bee did sign – states that the employment is “at will” and even the

unsigned Exhibit 2 asserts that the employment relationship is “at will.” See Ex. 1 at 1; Ex. 2 at

§ 7. The only relationship identified with any specificity as to which any interference allegedly

occurred is 50 Eggs’ claim that Oishi Thai interfered with Chef Bee’s relationship with 50 Eggs

(the basis for Count IX). However, that claim fails because there is no allegation that Oishi

Thai’s relationship with Chef Bee ever ceased; it existed before Khong River House, existed
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while Chef Bee worked at Khong River House, and it exists to this day. 50 Eggs does not – and

cannot – plead around those undisputable facts, as is apparent from the Complaint. 8

Finally, it must be pointed out that one must have a real business interest to protect. What

is the interest here? 50 Eggs claims that “Chef Bee can’t cook”; taking the allegations of the

Complaint as true as we must at this stage (though 50 Eggs knows this is false), the Court must

deny 50 Eggs’ request that it protect 50 Eggs from someone who “can’t cook,” because 50 Eggs

can no business relationship worthy of protection from such “interference,” tortious or otherwise.

VII. COUNT X FAILS BECAUSE “INJUNCTION” IS A REMEDY, NOT A CAUSE OF ACTION, AND IS

DUPLICATIVE OF THE RELIEF SOUGHT IN THE BREACH OF CONTRACT COUNTS

An injunction is a remedy, not a properly separate cause of action and, as far as can be

ascertained from the paragraphs of this count, see Complaint at ¶¶ 132-137, the relief sought is

wholly duplicative of the relief sought in the Breach of Contract Counts. “Injunctive relief is an

extraordinary remedy” which may not properly be granted where the acts complained of have

already occurred. Dolgencorp, Inc. v. Winn-Dixie Stores, Inc., 2 So. 3d 325, 327 (Fla. 4th DCA

2008) (emphasis added). Here, from 50 Eggs’ sparse allegations, it appears that all of the

complained of acts have occurred; thus, there is no “likelihood that the [complained of] course of

conduct would continue in the future” revealed in the Complaint, which requires dismissal of all

claims for injunctive relief. Dolgencorp, 2 So. 3d at 328.

Of course, if the injunctive relief sought is to force the closure of Oishi Thai, the guiding

legal principle is more basic: Courts do not do the ridiculous, no matter how long the complaint

requesting such relief. Oishi Thai was open long before 50 Eggs laid claim to Thai Food in South

8 Count XII, the tortious interference claim against “John Doe” also fails because the only
contract between Chef Bee and 50 Eggs was the June 20, 2012, “at will” agreement and that
contract is not the basis for the claim of tortious interference.
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Florida, and not a single document purportedly giving 50 Eggs any rights even mentions a

prohibition against Chef Bee continuing to work at and operate Oishi Thai.

Furthermore, as Count X is centered on Section 5 of Exhibit 2, see id. at ¶ 136, no

injunctive relief is proper because 50 Eggs has a remedy at law. Section 5 (allegedly) quantifies

50 Eggs’ damages for individual breaches at $10,000 per event, unless the alleged breach “could

reasonably be considered a breach under Rider B, [and then] the sum shall be Twenty Thousand

Dollars.” See id. Because the Complaint shows an adequate remedy at law, Count X should be

dismissed. Alorda v. Sutton Place Homeowners Ass'n, Inc., 82 So. 3d 1077 (Fla. 2d DCA 2012)

(where pleading showed an adequate remedy at law, “the trial court should have dismissed the

complaint . . . because the [plaintiff] failed to allege a cause of action”); City of Coral Springs

v. Fla. Nat'l Props., Inc., 340 So.2d 1271, 1272 (Fla. 4th DCA 1976) (failure to show lack of

adequate remedy at law required dismissal of claim for injunctive relief).

VIII. COUNT XI SHOULD BE DISMISSED BECAUSE 50 EGGS’ ALLEGATIONS

SHOW NO FDUTPA VIOLATION

“[I]t is well recognized in this state that a claim for damages under FDUTPA has three

elements: (1) a deceptive act or unfair practice; (2) causation; and (3) actual damages.” Kia

Motors Am. Corp. v. Butler, 985 So. 2d 1133, 1140 (Fla. 3d DCA 2008). 50 Eggs shows none of

these. The requirement of “actual damages” is critical to a FDUTPA claim because, “Chapter

520 does not contain such a penalty provision” and is not violated where “no actual damages

have been incurred[.]” Bengal Motor Co., Ltd. v. Cuello, No. 3D11-1336, 2013 WL 1980147, *4

(Fla. 3d DCA 2013). Furthermore, “when a plaintiff in her complaint fails to allege a recoverable

loss under FDUTPA, the complaint fails to state a cause of action under FDUTPA” Rodriguez

v. Recovery Performance & Marine, LLC, 38 So. 3d 178, 180 (Fla. 3d DCA 2010).
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The principles cited in the sections addressing Counts I through X collectively mandate

dismissal of Count XI. Given the glaring lack of specificity noted above, it is impossible to tell

what specific acts 50 Eggs contends Chef Bee or Oishi Thai did. 50 Eggs points to no loss of

customers, revenue, or business as a result of Chef Bee’s departure and, of course, if “Chef Bee

can’t cook,” then Khong River House’s business must now be booming since Chef Bee is back at

his restaurant, Oishi Thai.

Finally, the FDUTPA count highlights the absurdity of the claims here. 50 Eggs claims

that it serves “authentic northern Thai cuisine” at Khong River House. Well, if its Thai cuisine is

“authentic,” then 50 Eggs cannot have any trade secret or other interest in it – otherwise, it would

be serving non-authentic Thai cuisine, and 50 Eggs would be the party deceiving the public

through an “unfair or deceptive business practice.”

Count XI is duplicative, duplicitous, and harassing. It should be dismissed with prejudice.

IX. CONCLUSION

The Court should see this case for what it is: an attempt to stifle competition in

contravention of clear Florida law and nothing more than an attempt to bully a small business

owner through an over-pled compilation of misbegotten allegations. The Complaint for Damages

and Injunctive Relief should be dismissed, in its entirety, with prejudice, and to the extent that

any counts are not dismissed with prejudice, 50 Eggs must be required to plead with the specifics

required by Florida law.

WHEREFORE, defendants Piyarat Potha Arreeratn and Oishi Thai, LLC, respectfully

request that the Court dismiss the Complaint with prejudice or, at minimum, leave to amend only

with proper pleading of ultimate facts, award them their attorneys’ fees and costs pursuant to

Section 501.2015, Fla.Stat., Section 542.335(1)(k), Fla. Stat., Section 57.105, Fla. Stat., and
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Section 5 of the “master agreement” attached to the Complaint as part of Exhibit 2,9 and award

them such other and further relief as the Court deems just and proper.

Respectfully submitted,

Date: September 20, 2013 AKERMAN SENTERFITT
One S.E. Third Avenue — 25th Floor
Miami, FL 33131-1714
Tel. 305-374-5600
Fax 305-374-5095

By: /s/ Christopher S. Carver
CHRISTOPHER S. CARVER
Florida Bar No. 993580
E-mail: christopher.carver@akerman.com
Secondary E-mail: cary.gonzalez@akerman.com
LAWRENCE D. SILVERMAN
Florida Bar No: 0007160
E-mail: lawrence.silverman@akerman.com
Secondary E-mail: wendy.gonzalez@akerman.com
ERIKA R. SHUMINER
Florida Bar No: 0100021
E-mail: erika.shuminer@akerman.com
Secondary E-mail: brunilda.rivera@akerman.com

Attorneys for Defendants Piyarat Potha Arreeratn
and Oishi Thai, LLC

9 Although Chef Bee is not bound by the “master agreement” or any riders, Florida law
allows a defendant sued on a contract that does not bind him to recover attorneys’ fees under that
contract.
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